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Funder on board for new 
Venezuela claim
WEDNESDAY, 20 JUNE 2012

SEBASTIAN PERRY

Canadian mining company Rusoro is poised to file an ICSID claim against Ven-
ezuela, with the backing of UK litigation funder Calunius Capital.

Rusoro, whose largest shareholder is South Africa’s Gold Fields, says all its con-
cessions, assets and operations were expropriated in March under a government 
decree that reserves gold extraction rights exclusively to the state.

Andre Agapov, Rusoro’s president and its second-largest shareholder, says the 
company “lost everything” as a result of the state’s actions. At its peak the company 
had a market capitalisation of around C$750 million.

The company owned gold concessions in the southern state of Bolívar, only miles 
from other sites that are the subject of separate ICSID claims by US company Gold 
Reserve and Canadian companies Vannessa Ventures and Crystallex.

Like Crystallex, Rusoro has turned to Nigel Blackaby of Freshfields Bruckhaus 
Deringer in Washington, DC, to run its case. It is also using Caracas-based firms 
Figueiras & Fischbach and Mezgravis & Asociados.

Rusoro filed a notice of dispute in January under the Canada-Venezuela bilateral 
investment treaty, triggering a six-month cooling-off period that expired on 15 June. 
It will now request arbitration under the centre’s additional facility rules, as Canada 
has yet to ratify the ICSID Convention.

In a regulatory filing this week, Rusoro said it had secured financing from Calunius 
on a non-recourse basis – meaning the claimant will not be required to repay the 
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funder if it loses the case.

Under the funding agreement, Rusoro will “continue to have complete control over 
the conduct” of the proceedings and will retain the right to settle or discontinue the 
case. Calunius’s fee has not been disclosed but will depend upon variables includ-
ing the value of the settlement and the duration of the proceedings.

The funding agreement was arranged through ClaimTrading, a London-based bro-
kerage service that puts claim holders and judgment creditors in touch with poten-
tial funders.

Agapov says the company considered offers by other funders in Canada, the US 
and Europe, but that “Calunius came with better terms than any of them.”

ClaimTrading’s managing director, Maddi Azpiroz, says, “We are very pleased to 
be able to bring Rusoro together with Calunius, a world leader in commercial litiga-
tion funding. It has been a pleasure working with both parties on this deal and we 
sincerely hope the proceedings will lead to a successful conclusion for Rusoro.”

Calunius partner and co-founder Mick Smith adds, “We are delighted to be able 
to provide funding to Rusoro. ClaimTrading played a key role in making this deal 
happen in a mutually beneficial way for all stakeholders. It’s also a pleasure to be 
working with old friends from Freshfields again.”

Smith says Calunius is currently funding several commercial and investment treaty 
arbitration cases. These include a US$400 million investment treaty claim by Lon-
don-listed mining company Oxus Gold against Uzbekistan. Oxus announced the 
funding arrangement in March to meet London Stock Exchange disclosure obliga-
tions.

Last year Crystallex tried a more innovative approach to third-party funding, an-
nouncing its intent to place securities worth US$120 million linked to the proceeds 
of a future ICSID win against Venezuela. The company had sought to avoid a de-
fault on some US$100 million in unsecured notes due at the end of the year while 
continuing to finance its arbitration claim.

The proposed placement does not appear to have attracted sufficient interest to 
go ahead. The company filed for bankruptcy protection from the Ontario Superior 
Court of Justice in December.

However, Crystallex has now secured funding from another source. In April, the 
court approved debtor-in-possession financing of US$36 million for Crystallex, pro-
vided by a US hedge fund run by Tenor Capital Management. The money will allow 
Crystallex “to fund its operations, including the prosecution of its arbitration claim 
against the government of Venezuela”, the company says.

The court dismissed an appeal by Crystallex’s creditors against the DIP financing 
arrangement this week but they have said they will seek leave to appeal to the Su-
preme Court of Canada.
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The Crystallex arbitration remains at the jurisdictional phase. Last month the tribu-
nal, chaired by Brazilian-Swiss arbitrator Laurent Lévy, ruled on Venezuela’s re-
quest that it consider the state’s objections to jurisdiction as preliminary questions.

Freshfields is acting for another new ICSID claimant against Venezuela, France’s 
Saint-Gobain Performance Plastics Europe. The claim, registered on the centre’s 
website on 15 June, relates to its investment in a manufacturer of proppant – sand 
used in hydraulic fracturing.
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